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Introduction

The Markets in Financial Instruments Directive (MiFID) replaces the Investment Services Directive (ISD).  MiFID is a major part of the European Union’s Financial Services Action Plan (FSAP), which is designed to create a single market in financial services.  MiFID comprises two levels of European legislation, ‘Level 1’ the directive itself, and this makes provisions for its requirements to be supplemented by ‘technical implementing measures’ ‘Level 2’ legislation.  The Committee of European Securities Regulators (CESR) also establishes ‘Expert Groups’ from time to time that undertake work to deliver supervisory convergence in the day-to-day application of the legislation ‘Level 3 Guidelines’.    

MiFID has the same basic purpose as the ISD but it makes changes to the regulatory framework to reflect developments in financial services and markets since the ISD was implemented.  MiFID requirements are more extensive than previous requirements imposed on firms and firms will need to meet these new requirements upon authorisation and then continue to meet them when providing investment services.    

Where a firm’s regular occupation or business is providing one or more investment services to third parties or performing investment activities in relation to MiFID financial instruments on a professional basis, it is a firm to which MiFID applies unless it is exempt.  In line with principles-based regulation, it is for a firm’s board and senior management to decide how best their firm might comply with MiFID requirements.  In certain circumstances, it will be appropriate for a firm to discuss issues or concerns arising bilaterally with its supervisors where interpretation is required in terms of achieving compliance with the requirements. 

The requirements set out in this document relate to the submission of information by firms to the Financial Regulator so that it can carry out the supervisory function assigned to the Financial Regulator by the European Communities (Markets in Financial Instruments) Regulations, S.I. No. 60 of 2007 (the Regulations).  The requirements are non-statutory requirements applied as a supplement to the statutory requirements contained in the Regulations.       

The information outlined above is not guidance and should not be relied upon as such, nor is it intended to be comprehensive in terms of MiFID’s impact in Ireland.
1.
Relationship with the Financial Regulator
1.1
In addition to the provisions of the Regulations, the firm is required to consult with the Financial Regulator prior to -

(i)
engaging in any significant new activities; or

(ii)
establishing new branches, offices or subsidiaries.

1.2
The firm is required to be open and co-operative in its dealings with the Financial Regulator and with all other relevant supervisory authorities.   This requirement includes, but is not limited to, an obligation on the firm to notify the Financial Regulator, as soon as it becomes aware of -

(i)
any breaches by the firm of the Regulations, or of any breaches of the Financial Regulator’s Supplementary Supervisory Requirements; 

(ii)
breaches of other Irish legislation which may be of prudential concern to the Financial Regulator or which may impact on the reputation or good standing of the firm;

(iii)
the commencement of any significant legal proceedings by or against the firm;

(iv)
any situations or events which impact, or potentially impact, on the firm to a significant extent ;

(v)
the imposition on the firm of fines by another supervisory authority; or

(vi)
a visit to the firm by another supervisory authority.

1.3
The firm is required to obtain the prior approval of the Financial Regulator in respect of a proposed change of its name.  In addition, the firm is required to notify the Financial Regulator promptly of any change to the firm’s address, telephone number, e-mail address or facsimile number.

1.4
The firm is required to participate in such meetings as the Financial Regulator considers necessary to review its operations and its business developments.

1.5
The firm is required to state, on its business stationery, that it is regulated by the Financial Regulator.  This reference must take the following form and also be included in advertisements, electronic communications and on websites - 

[Name/Trading Name of regulated entity] is regulated by the Financial Regulator

1.6
The firm is required to notify the Financial Regulator in respect of any direct or indirect acquisition or disposal of shares or other interest in any other undertaking or business that it proposes to undertake.  This requirement does not apply to shares held by the firm for the purpose of trading book activities (as set out in S.I. No. 660 of 2006 European Communities (Capital Adequacy of Investment Firms) Regulations 2006). 

1.7
Where an internal audit function exists within the firm, or within a group of which the firm is a member, the firm is required to submit a copy of all internal audit reports that refer to the firm to the Financial Regulator without delay.
2.
Change of Auditor
2.1
The firm is required to notify the Financial Regulator, in advance, of any proposed change of auditor, and of the reasons for the proposed change.
3.
Annual Accounts and Solvency

3.1  The firm is required to submit to the Financial Regulator, in a timely manner, and in any case not later than six months after the end of the relevant reporting period annual audited accounts in respect of the firm, and its direct parent, together with any other company within the Group specified by the Financial Regulator.

3.2 
Where the firm is a partnership the firm is required to confirm, in writing, when submitting the annual audited accounts of the firm to the Financial Regulator at the end of each financial year that each of the partners is solvent.

3.3
Where the firm is a sole trader the sole trader is required to confirm, in writing, when submitting the annual audited accounts of the firm to the Financial Regulator at the end of each financial year that he/she is solvent. 
4.
Reporting Requirements
4.1
The firm is required to respond to correspondence and to any requests for information from the Financial Regulator in a timely and thorough manner and within any period of time that may be specified by the Financial Regulator.

4.2
The firm is required to submit to the Financial Regulator, within 20 business days of the reporting period end
, financial statements for the firm including a profit and loss account and a balance sheet in the required format.

4.3
Where appropriate, the firm is required to submit to the Financial Regulator, in the required format within 20 business days of the reporting period end, details of client funds held. 
4.4
The firm is required to submit to the Financial Regulator, in the required format within 20 business days of the reporting period end, details of its capital adequacy position.

4.5
Where applicable, the firm is required to submit to the Financial Regulator, within 20 business days following the end of each half year period, calculations showing compliance with capital requirements, on a consolidated basis
.  The nature of the consolidation shall be agreed with the Financial Regulator.

4.6
Where applicable
, a firm that is a member firm of the Irish Stock Exchange is required to submit to the Financial Regulator, within 2 business days following the close of business at the end of each week, a report showing close of business positions in relation to certain transactions and activities. 

DEFINITIONS

“business day” means any day except Saturday, Sunday, bank holidays and public holidays (not being bank holidays); 

“business stationery” includes headed paper, compliment slips and business cards;
“client” means any person for whom the firm has provided or intends to provide investment services or ancillary services or both and thus it includes officers and employees of the firm;

“client funds” consist of money which, in the course of carrying on an investment service a firm receives, holds or pays out for or on behalf of clients; 

“group” has the meaning specified in the European Communities (Markets in Financial Instruments) Regulations 2007; 

“Financial Regulator” means the Irish Financial Services Regulatory Authority;

“firm” means an investment firm;

“investment firm” has the meaning specified in the Regulations.
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� The appropriate reporting interval will be advised to firms on an individual basis.


� Firms to which this requirement is applicable will be advised on an individual basis.


� Firms to which this requirement is applicable will be advised on an individual basis. 
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